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through Section 7 of the Canadian
Human Rights Act.
In this article, I will discuss your
rights as they are described under
the BC Human Rights Code. If you
are a federally-governed employee,
your rights are effectively the same.

Your Rights as
an Employee
by Richard B. Johnson
(Law CorporatioN)
I am a disabled employee; what
are my rights and obligations?
What protection do I have as an
employee or potential employee
with a disability?
As an employee who has a temporary or permanent disability, you
have very specific and defined protections under the laws of British
Columbia and Canada.
Most employees in BC get their
Human Rights protections from
Section 13 of the BC Human Rights
Code. However, people who live
in BC, but work for a federallygoverned employer such as a bank,
an airline, a telephone company or
a television station, are protected

Under Section 13 of the BC Code,
your employer cannot fire you, or
discriminate against you, because
of your race, colour, ancestry, place
of origin, political belief, religion,
marital status, family status, physical or “mental disability”, sex, sexual
orientation, age, or criminal or summary conviction offence unrelated
to your employment.
As an employee with a disability
(whether mental health, physical or
both), you fall within one or both
“protected grounds” of physical
and/or a mental disability.
Once you fall within a “protected
ground,” your employer has a duty
to accommodate you, any restrictions you may have and any absences required because of your
disability, to the point of “undue
hardship.” The Canadian Human
Rights Commission explains, “undue
hardship” means that “adjustments
to a policy, practice, by-law or building would cost too much, or create
risks to health or safety.
There is no precise legal definition
of undue hardship or a standard
formula for determining undue
hardship. Each situation should
be viewed as unique and assessed
individually.
While there is not one, clear definition of undue hardship that covers
all situations, human rights deci-
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sions have shown that it is very difficult for employers to show undue
hardship. The law exists to protect
employees with disabilities, and it is
becoming more and more responsive to issues in the workplace.
“Undue hardship” means that your
employer cannot reasonably be
expected to make accommodations
you require because doing so would
mean inordinate expense or unreasonable changes for them. Your
employer cannot get out of their legal obligations simply because doing
so is inconvenient or hard on them.
Your employer will need to show
that accommodating you is unduly
difficult or that the discriminatory
action is based on a “bona fide
occupational requirement.” If your
medical issues affect your ability to
do your job in a way that cannot be
accommodated, the employer has
the right not to hire you.
However, it is very difficult for an
employer to establish a bona fide
occupational requirement because
many jobs can be reworked to accommodate restrictions.
For example, if you are an office
worker that has carpal tunnel syndrome, you might require a more
ergonomic workstation or a different keyboard. However, if you
are a utility line installer working
for a company that has no other
positions than installers, and your
disability renders you unable to use
your arms, it is quite likely that your
employer could establish that it cannot accommodate you–that your
ability to use your arms is a bona
fide occupational requirement.
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Once you fall within a “protected ground,” your employer has a
duty to accommodate you, any restrictions you may have and any
absences required because of your disability, to the point of “undue
hardship.”
If you think about your current job
and your current disability/ies, you
can probably think of several ways
that your role has or could be restructured or changed to work with
any limitations you have. You can
keep earning a living without bringing your employer’s operations to a
grinding halt. This is the essence of
the accommodation process, but it
is a two-way street. While your employer has a duty to accommodate
you, the process also requires that
you provide your employer with
medical verification of any restrictions you have, including any time
off you may need.
You also have the right to be treated
fairly and not face discrimination
in the hiring process. You cannot
be passed over for a job because of
your disability.
Practically, it is usually very difficult
to prove that you have been passed
over for a potential job because
of your disability and, from a legal
perspective, speculation that this
has occurred is not enough to make
a complaint. However, an interviewer is not permitted to ask you
questions about your race, gender,
sexual orientation, or about any
mental or physical disabilities you
may have–unless they are directly
related to the job for which you
are interviewing. Unless they ask
inappropriate and/or discrimina-
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tory questions, employers do have
latitude to assess personality and fit
for their organizations.
However, from a practical standpoint, if a potential employer is
focussing on unrelated issues such
as your medical status or disability
instead of your qualifications, this
is usually a clear indicator that the
employer will not be very accommodating in the long run, and that
they may not be a good “fit” for
you.
Beyond these initial formalities, the
sky is the limit in terms of the creativity that you and your employer
can use to address the accommodations your disabilities require at
work.
This article is one of a three-part
Transition series. In the next edition, I will be addressing common
issues that arise in the accommodation process at work.
Richard B. Johnson (Law
Corporation) works with Kent
Employment Law in Vancouver. You
can reach richard at 604-266-7006,
www.kentemploymentlaw.com,
help@kentemploymentlaw.com. T

Share information about your
business or organization with our
growing network. It’s a way to invest not only in your business, but
in the dignity and independence of
people who live with a disability.
Advertising revenue helps support
DABC services and programs.
TRANSITION MAGAZINE
We have a wide range of ad sizes
to choose from, on either black
ink or colour pages, with prices for
budgets large and small.
You can design the ad or we’ll do it
for you at a reasonable cost. And,
you can book one ad or a series.
The more you book, the more you
save.
We also offer a 35% discount for
not-for-profit organizations.
E-News Advertising
We are also now offering ad space
in our monthly e-newsletter, Our
Voice.
• Reach our growing list of
subscribers with options from
monthly to one-time ads.
• Choose from three ad types to
fit your needs and budget.
Information
For information on advertising with
DABC, please contact Ann at
604-875-0188 or transitionads@
gmail.com.
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